This paper explores the potential impact of the General Agreement on Trade in Services ('GATS') on the water and sanitation services sector. It argues that water and sanitation require special consideration in the liberalisation debate given their essential role in promoting human health and survival and their position as a human right. GATS has the potential to benefit the sector through creating increased efficiencies and encouraging additional funds to expand dilapidated infrastructure. Conversely, the at times punitive nature of trade laws risk undermining individual human rights and national legislation. At present there is some uncertainty as to how the Agreement will apply to the sector as no WTO Members have nominated their water sectors for liberalisation. The recent USGambling decision demonstrates the power of the WTO to define and potentially to extend a Member State's original commitment. Similarly, it has been argued that certain provisions have the scope to trigger a commitment without the consent of the Member State. This paper argues that given the essential role of water and sanitation, greater certainty must be provided to ensure the effective operation of trade laws, the validity of national legislation and the protection of water consumers.
Introduction
The liberalisation of water and sanitation services is arguably one of the most controversial areas within the World Trade Organisation ('WTO') at the present time. At the centre of this controversy is the General Agreement on Trade in Services ('GATS') 1 and its application to the water and sanitation market. The WTO views GATS as a voluntary mechanism with which Member States may engage and enjoy a number of benefits including investment, competition, technology transfer and ultimately market growth. 2 Critics, however, view the agreement as a mechanism through which the WTO is attempting to take control 
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GATT is a multilateral agreement which regulates the cross-border trade of goods. 8 Originally, the agreement had been intended to form part of the International Trade Organisation but following the organisation's abandonment, operated independently until the formation of the WTO in 1995. During this time, GATT evolved into an international organisation of its own, adopting a charter and basing itself in Geneva. 9 GATT aims to reduce the barriers to trade that exist between Member States through restricting the tariffs that may be charged to those agreed upon by the parties in the Schedules of Concessions (art II) and allowing the benefits of these concessions to flow to all members (art I). 10 The core provisions of GATT are the Most-Favoured-Nation Treatment principle ('MFN') (art I), 11 the National Treatment principles (art III), 12 and the General Elimination of Quantitative Restrictions (art XI). 13 These are principles of non-discrimination designed to provide for the equal treatment of Members and market access for their goods, and restrict the barriers that parties may impose for reasons of domestic concern. 14 On 1 January 1995, following the Uruguay Round of negotiations, the WTO was established by the Marrakesh Agreement Establishing the World Trade Organization ('Marrakesh Agreement') 15 which formally replaced the GATT as the body responsible for the promotion and implementation of free trade. 16 The Marrakesh Agreement annexed GATT, thereby keeping its provisions in force, 17 however it also extended its scope of operation beyond the trade of goods, including GATS, the Agreement on Trade-Related Aspects of Intellectual Property 19 While the WTO is derived from the GATT, it must be viewed as a separate entity in that its boundaries extend far beyond the scope of its predecessor. The WTO has both increased jurisdiction and significantly expanded substantive rules to include previously unregulated areas such as intellectual property, services and investment measures. 20 The power of the WTO is derived from its binding dispute settlement body created under the DSU, 21 which enables it to enforce its rulings with the threat of authorised 'proportionate retaliatory measures' by an injured party. 22 Specifically of interest in the area of water and sanitation services is GATS, which establishes 'binding rules' on the international trade of services. 23 Eric Leroux argues that this agreement is 'somewhat complex' as a result of the substantial challenges faced by the negotiators in achieving their goal of drafting a 'comprehensive set of disciplines governing the multilateral trade in services'. 24 As a result, GATS is a mixture of mandatory and voluntary obligations, which at times creates substantial interpretative difficulties. 25 Interestingly, the agreement does not define the meaning of 'services' 26 within its text, however it is clear that GATS applies to all forms of trade in services and ensures that the liberalisation commitments made by Member States apply to all services nominated by a member for liberalisation. 27 The agreement does, however, define the meaning of 'trade in services' as being the supply of a service:
(a) from the territory of one Member into the territory of any other Member; (b) in the territory of one Member to the service consumer of any other Member; (c) by a service supplier of one Member, through commercial presence in the territory of any other Member; (d) by a service supplier of one Member, through presence of natural persons of a Member in the territory of any other Member. GATS does not apply to government services. 29 The liberalisation of services, like the liberalisation of the trade in goods, aims to improve economic performance, increase technology transfer, enhance consumer savings and deliver greater predictability and transparency for participating states. 30 This desire is expressed in the Preamble to the GATS agreement, where the parties commit to establish a multilateral framework of principles and rules for trade in services with a view to the expansion of such trade under conditions of transparency and progressive liberalization and as a means of promoting the economic growth of all trading partners and the development of developing countries. 31 Panagiotis Delimatsis argues that each regulatory action taken by a state risks increasing the 'fragmentation of the international economy' and therefore may negatively impact upon the overall supply of services.
32 For a number of economic and non-economic reasons, governments have a tendency to regulate heavily their service areas.
33 GATS is the agreement that aims to reduce the level of regulation and promote the aforementioned benefits of liberalisation.
The GATS document is divided into two key sections: the framework agreement containing the general rules; and the accompanying schedules which list national commitments on specific domestic access for foreign suppliers. 34 GATS, like GATT, contains three key provisions designed to promote equality between Member States, market access and non-differential treatment of like products. These are:
• Article II -MFN With respect to any measure covered by this Agreement, each Member shall accord immediately and unconditionally to services and service suppliers of any other Member treatment no less favourable than it accords to like services and service suppliers of any other country.
• Article XVI -Market Access With respect to market access through the modes of supply identified in Article I, each Member shall accord services and service suppliers of any other Member treatment no less favourable than that provided for under the terms, limitations and conditions agreed and specified in its Schedule.
• Article XVII -National Treatment
In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out therein, each Member shall accord to services and service suppliers of any other Member, in respect of all measures affecting the supply of services, treatment no less favourable than that it accords to its own like services and service suppliers.
The MFN principle requires Member States 'automatically and unconditionally' to provide other Member States with treatment no less favourable than they would afford any other country. The concept of like services has not yet been fully explored by the WTO adjudication bodies, however it was determined in Canada -Measures Affecting the Automotive Industry ('Canada -Autos') 35 that 'manufacture beneficiaries' and 'non-manufacture beneficiaries' were like service suppliers 'regardless of whether or not they have production facilities in Canada'. 36 Members are required to afford this access without delay and to all WTO Members.
37 GATS, however, allows a Member to 'maintain a measure inconsistent with [the MFN principle] provided that such a measure is listed in, and meets the conditions of, the Annex on Article II Exemptions', 38 thus enabling members to exclude themselves from the operation of the provision for both legal and political reasons. 39 Similarly, art XVI, the Market Access provision, requires members wishing to liberalise a service sector to nominate specifically the sector for liberalisation and then enter into commitments under arts XVI, XVII and XVIII. 40 Once nominated, the provision operates to restrict a member from limiting the number of suppliers in the country, the value of services imported, the quantity of service output, the number of service operations, the number of persons employed, and the participation of foreign capital and certain forms of legal entities. 41 However, art XVII:2 creates an exception to the rule, allowing members to meet their requirements 'according to services and service suppliers of any other member, either formally identical treatment or formally different treatment to that it accords to its own like services and service suppliers.' 42 Mitsuo Matsushita, Thomas J Schoenbaum and Petros C Mavroidis argue that this allows members to make exceptions through a number of means, including the use of population density tests to determine the number of service suppliers permitted to operate, or by limiting the operation of foreign subsidiaries to a percentage of total domestic assets in an industry sector. 43 Consequently, this provision, like the MFN principle, does not apply to all members in all circumstances. Finally, art XVII, the National Treatment provision, has a potentially large scope of operation with the capacity to cover all GATS measures. However, in reality its operation is limited to all areas affecting the trade in services excluding those already covered by arts XVI and VI. 44 In European Communities -Regime for the Importation, Sale and Distribution of Bananas ('EC -Bananas III'), 45 the Dispute Resolution Panel developed a four-pronged test to determine the inconsistency of a measure with the GATT National Treatment provision. 46 First, the test requires that the complainant establish that the member had taken a 'specific commitment in the relevant sector and mode of supply'. Second, the member must have adopted a measure that 'affected the supply of services in the sector and the mode of supply concerned'. Third, the disputed measure must have been 'applied to foreign and domestic like services and/or services suppliers' and finally the measure must have accorded the foreign suppliers 'treatment less favourable than that accorded their domestic counterparts'. 47 However, it remains to be seen whether this approach will by applied by a dispute resolution panel with respect to the GATS National Treatment provision.
Despite the existence of similar principles in the two agreements, 48 GATT and GATS differ as a result of the mixed approach adopted by GATS. This approach allows for the core provisions of arts XVII (National Treatment) and XVI (Market Access) to apply only to individual service sub-sectors nominated by the Member State for liberalisation, whereas arts II (MFN) and III (Transparency) apply 'horizontally' across all sectors in a similar manner to GATT. 49 Consequently, arts XVII and XVI will only apply in circumstances where a Member State has specifically nominated it for inclusion, thus making GATS an 'opt-in' agreement. Therefore, Member States are required to nominate their water sectors for liberalisation before arts XVII and XVI have national application. 50 43 Matsushita, Schoenbaum and Mavroidis, above n9 at 648-9. 44 Id at 659-60. Article VI GATS (the Domestic Regulation provision) provides that in circumstances where a member has made a GATS commitment, the Member must apply regulations that may affect the trade in services 'in a reasonable, objective and impartial manner': Marrakesh Agreement, opened for signature 15 April 1994, 1867 UNTS 3, annex 1B ('GATS') 1869 UNTS 183, art VI:1 (entered into force 1 January 1995 However, in light of the broad nature of this topic and the desire to discuss a number of issues in some depth, the paper will be generally limited to the operation of GATS and GATT in respect to these issues.
Why Must We Consider the Impact of Trade Liberalisation on Water and Sanitation Services?
As we have seen, free trade laws aim to remove any barrier that may hinder the free flow of goods and services across national borders. In the case of services, this generally involves the opening of a specific market to foreign (private) companies and the introduction of offshore competition. Examples of markets where this has occurred include banking, insurance and telecommunications. 54 The liberalisation of water services involves the entry into the local water and sanitation market of foreign firms to provide either whole or part of the service. Consequently, in order to determine the impact of trade liberalisation on the water and sanitation market, it is also necessary to consider the related impact of private sector participation within the market. The privatisation (and liberalisation) of water and sanitation services requires special consideration in light of the fundamental relationship between water and human health, and the potential impact of privatisation on the market responsible for supplying this essential service.
A.
What is Water Privatisation?
The liberalisation of water and sanitation services results in the entry of private firms to local water markets. The privatisation of water and sanitation services has captured a great deal of attention and generated much debate within the international community. 55 It is estimated to be a market currently worth over US$365 billion (American dollars). 56 Interestingly, privatisation is not a new phenomenon in this area as the private sector was responsible for the first provision of water and sanitation services in Western Europe and North America during the 50 WTO, above n2 at 6-9. 58 Increasingly, during the 19th century, governments entered the market and took over responsibility for service provision and the regulation of the sector, creating a publicly dominated water sector. 59 The origins of the present cycle of privatisation may be found in the rise of neo-liberal economic thought in Western democracies during the 1970s. Neo-liberal doctrine asserts that social functions, such as the provision of public goods and economic development, are best undertaken by the private sector operating within 'free markets'. 60 Privatisation has both the potential to improve and diminish service levels within the water and sanitations sector. In terms of service improvement, private sector participation has the capacity to provide much needed investment to 'expand and rehabilitate the infrastructure' without putting an additional burden on public finances. Moreover, there is also the potential for the private sector, through an increase in efficiency and flexibility, to also improve the services of existing infrastructure. 61 However, there is also the risk that the participation of the private sector in the water market may shift the focus of service provision away from the public interest in favour of profit, leaving those unable to pay excluded from the service. 62 Potentially, the greatest concern with respect to water privatisation is how private sector operating practices will impact upon the provision of an essential service. Given their fundamental role in protecting and promoting human health and survival, water and sanitation clearly differ from other services such as banking and telecommunications. It is therefore arguable that a greater degree of care is required in the implementation of privatisation and liberalisation policies to ensure the maintenance of basic service levels.
B. Water as an Essential Service and Human Right
Water is essential to human health and survival, both individually and collectively. Water and sanitation services are 'public goods' in that the benefit of their provision extends beyond that of the individual purchasing the service, as the entire community benefits from the use of the service in terms of public health and general wellbeing. 63 access to clean drinking water and 2.6 billion lacking access to appropriate sanitation services; 64 numbers that are increasing at a rapid rate. It is estimated that by 2025 there will be over three billion people lacking access to adequate water supplies. 65 Such water shortages have a serious impact not only upon human health but also community development in terms of hygiene, physical wellbeing, economic development, poverty reduction, education and environmental health.
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The World Health Organisation ('WHO') estimates that 1.6 million people die annually as a consequence of poor sanitation, unsafe water and poor hygiene. 67 Traditionally, the public benefit element of resources such as water has led governments to subsidise the provision of these services to ensure the maximum public benefit for the community. 68 The fundamental nature of water has also led the international community to recognise water as a human right in a number of documents including the The existence of such a human right places an obligation on national governments to protect and promote this right for the benefit of their citizens. 74 Consequently, national governments are under an obligation to ensure the attainment of universal basic water and sanitation services for the protection and promotion of the individual and collective health and wellbeing of their populations. Many argue that the liberalisation of such an essential service area has the potential to place basic service levels at risk and undermine the realisation of the right to water. 75 While these arguments will be considered in full below, it is clear for the purposes of this discussion that special care must taken before a water market is liberalised given the unique and essential nature of the service. Moreover, the vital nature of water and sanitation services differentiates the issues associated with its liberalisation from those of non-essential services such as banking and telecommunications. It is the position of this paper that special consideration must be given to the liberalisation and privatisation of water and sanitation given their nature as a public good and their role in satisfying the human right to water.
What are the Outcomes of Service Liberalisation?
As previously mentioned, free trade has the potential to have both a positive and negative impact upon water and sanitation markets. The issues associated with trade liberalisation are extremely divisive and contentious with both sides of the debate equally committed to their opposing views; an opposition which has occasionally resulted in violence as was demonstrated during the 1999 WTO Ministerial Conference in Seattle. 76 However, in order accurately to determine the impact of GATS on a water and sanitation market such as Australia's, it is necessary to consider the advantages and disadvantages of free trade and its potential application to the water and sanitation market.
A. Advantages of Free Trade
Traditionally, the primary motivation for and benefit from trade liberalisation has been that of economic growth. Free trade has the capacity to benefit local economies as the reduction of trade barriers increases the flow of commercial transactions between countries and enables states to focus upon their areas of comparative advantage. 77 Trade protection in the form of subsidies, quotas and other mechanisms create inefficient producers who are unable to maximise the use of their resource inputs or profits. 78 Through allowing states to specialise in their areas of strength, trade liberalisation enables economies to maximise the wealth 74 79 This ability to increase the growth rate and capacity of an economy is increasingly being viewed and used as a tool to assist governments with poverty reduction and meeting their development targets. This approach is supported by the WTO which views trade liberalisation and economic growth as mechanisms to assist governments in promoting human welfare. 80 The Preamble to the Marrakesh Agreement asserts that trade liberalisation can improve standards of living, ensuring full employment and a large and steadily growing volume of real income and effective demand, and expanding the production of and trade in goods and services, while allowing for the optimal use of the world's resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development.
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Economic growth, development and poverty reduction may also be advanced through free trade's promotion of technology and information transfer. David Hunter, James Salzman and Durwood Zaelke argue that as a result of the increased transactions between countries occurring due to the decreased barriers to trade, there will be a stimulus for nations to share ideas and technologies which may assist states to utilise better their resources and develop in a more efficient manner. 82 Finally, trade liberalisation also has the potential to support geopolitical stability by increasing economic ties between states and diminishing the prospect of armed conflict between nations. 83 Specifically, the WTO asserts that there are six key benefits derived from service liberalisation:
• The improvement of economic performance;
• Development access to 'world class services' to assist producers in developing countries 'capitalise' on their competitive strengths and improve their local production and export markets;
• Consumer savings though the reduction of trade barriers in a market;
• Faster innovation;
• Greater transparency and predictability through all members being bound to the same set of rules. The WTO also believes that this certainty encourages longterm investment; and • Technology transfer (as discussed above).
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Clearly, if a service is liberalised in the correct manner, such benefits can deliver improvements to the general wellbeing and standard of living within a community. Specifically with respect to water, it can be argued that trade liberalisation has the capacity to improve infrastructure, market access, affordability and service provision. Such outcomes, if realised, would clearly benefit local communities as water quality, access and affordability would be improved and assist in meeting the needs of those presently lacking adequate water and sanitation services.
B. Disadvantages of Free Trade
Despite its potential benefits, the liberalisation of water services is a particularly divisive issue within the international community. Trade liberalisation has been strongly criticised for its focus on economic outcomes at the expense of human rights and environmental sustainability. 85 As trade liberalisation opens markets to competition, there is a real risk of foreign firms (generally in the form of multinational corporations) 86 entering the market, taking the control of the service sector away from the community and decreasing community involvement in the production process. As a result, local consumers may become less involved in deciding how the service is operated, pay a higher charge for the service and have fewer community members employed in the production process. 87 Trade laws have the potential to increase the inequality between foreign firms and local communities by providing corporations with additional rights and protections within a country. 88 Specifically, the central concerns associated with trade liberalisation relate to the interconnected concerns of human rights and national regulation. problems that had occurred during the implementation of service liberalisation and argued that failure or success in the water services sector would be determined by the nature and effectiveness of government regulation. 92 However, the report also noted that international trade rules such as GATS have the potential to limit the regulatory capacity of governments and restrict their ability to fulfil their human rights obligations:
[m]any government regulations are measures that can come within the scope of GATS. While GATS acknowledges governments' right to regulate in its preamble, the question remains as to the extent to which GATS can affect government regulations that might have an impact on trade -including government regulations relevant to the protection and promotion of human rights.
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While many associate human rights concerns with the developing world, such power would equally impact the ability of a developed nation such as Australia to regulate its water market and determine the availability, quality, accessibility and affordability of drinking water. 94 Andrew Lang, in his article 'The GATS and Regulatory Autonomy: A Case Study of Social Regulation of the Water Industry', notes that such regulatory measures may be viewed as discriminatory or a form of subsidy and therefore prohibited under GATS as a barrier to trade. 95 Lang notes that governments have traditionally retained control and ownership of water utilities in order to maintain quality standards and subsidise the cost of service provision. 96 Clearly, even in liberalised and privatised water markets, governments will still be required to establish and protect minimum water and sanitation service standards for the benefit of the community. However, government regulation has the potential to be viewed as a barrier to trade as health, quality, service, environmental and employment standards may create a burden on water suppliers and pose a threat of breaching the National Treatment and MFN treatment provisions of GATS. 97 Article II grants foreign service suppliers the right to be treated in the same manner as other foreign service suppliers operating in a country, while art XVII gives the foreign suppliers the right to be afforded the same treatment as domestic suppliers. Consequently, claims of discrimination may arise in circumstances where a foreign water service supplier believes that it has been treated in a manner different from either another foreign or domestic water firm. 98 For example, in a country where water standards were set on a local rather than a national basis, private firms operating in different regions may be required to comply with different standards. The difference between the standards may necessitate one foreign firm investing more capital than the other firm as a result of the differing requirements. The firm obliged to make the greater capital investment may feel it is being treated in a different manner to another foreign service supplier and claim a breach of art II. 99 Consequently, members may be required to change regulation and regulatory practices in order to comply with the agreement. This risks undermining laws put in place by national governments to promote and protect water and sanitation service standards.
WTO Case Law
At the time of writing this article, no WTO member had made a GATS commitment with respect to water and sanitation services and consequently there is no specific case law to illustrate how GATS provisions will actually apply to the sector. Moreover, GATS itself has only been considered by the dispute settlement body in a handful of cases. 100 102 have exclusively examined the trade in services and only one, US -Gambling, has been considered at the Appellate level. 103 In US -Gambling, Antigua and Barbuda ('Antigua') claimed that the United States ('US') had violated paragraphs 1 and 3 of art VI through a number of US federal and state measures relating to the remote supply of gambling services. 104 Given the number of provisions, Antigua claimed for the 'collective effect' of the state and federal measures, alleging they amounted to a total prohibition on the cross-border supply of gaming services. 105 Both the Panel and Appellate Body rejected Antigua's claim, focusing on the distinction between a measure taken by a Member and its 'effect'. 106 The Panel and Appellate Body however found that the US had made a specific commitment with respect to gambling and betting services. In coming to this decision both bodies applied the W/120 107 and 1993 Scheduling Guidelines 108 as a 'supplementary means of interpretation' under art 32 of the Vienna Convention aimed at protecting basic water access, quality and affordability, as a means of promoting human health. However, the Appellate Body's inclusion of gambling and betting services within the US's 'Other Recreational Services (except sporting)' commitment demonstrates the potential uncertainty with respect to GATS commitments as the meaning and scope of a member's commitment will be ultimately determined by the dispute settlement body in circumstances where a dispute arises. 118 Leroux argues that the US -Gambling decision illustrates a need for 'greater clarity, consistency, and precision in the scheduling of commitments under the GATS' and that this outcome should be pursued through negotiation between members rather than dispute resolution outcomes. 119 However, for the present time it appears that the clarification of commitments will continue through dispute resolution channels as many members fear that a clarification process may lead to a reduction in commitments. 120 It is noteworthy that despite the case's focus on the domestic regulation, both the Panel and the Appellate Body did not consider the domestic regulation provision, art VI. Delimatsis argues that the Appellate Body highlighted the irrelevance of the provision when it asserted that '[i]t is neither necessary nor appropriate for us to draw, in the abstract, the line between quantitative and qualitative measures'. 121 Consequently, US -Gambling does not provide any insights into how art VI will apply to domestic regulatory measures. This is unfortunate as art VI has the potential to be a central GATS provision and therefore it is important to understand how the obligation to 'ensure that all measures of general application affecting trade in services are administered in a reasonable, objective and impartial manner' will be applied. 122 Clearly, these aspects of the US -Gambling decision risk creating ambiguity for Member States regarding the scope of their commitments and a potential chilling effect as members may be less willing in future to nominate a service sector for liberalisation. Therefore, despite US -Gambling being the first Appellate Body decision concerning GATS and its application to services, and one which respects a member's claim to protection under art XIV, much confusion still remains regarding how the agreement will be applied by the WTO and dispute resolution panels. This decision poses problems for other service areas as at present a member's liberalisation commitment will only be fully defined after it has been considered by the dispute settlement body in the context of a dispute. With respect to water and sanitation services, given the present lack of commitments and specific case law, the scope and nature of such a commitment is presently undefinable. It is however likely, following the pro-trade tendency of GATT decisions, that any dispute before a dispute resolution panel will be focused on achieving a pro-trade outcome. In light of the uncertainty surrounding the application of GATS it is essential to determine the potential impact of the agreement on the water and sanitation services sector and whether Member States, such as Australia, are required to liberalise their water markets. In terms of water market liberalisation, the WTO in 'GATS -Fact and Fiction' provides that GATS does not require the 'privatization or deregulation of any service' in a Member State. 124 Specifically, the WTO notes that, under GATS, all Member States are free to adopt a number of approaches within their water markets including (i) maintaining a public or private monopoly, (ii) opening the water market to domestic competition, (iii) opening the water market to foreign competition without making a GATS commitment and (iv) making a GATS commitment to grant foreign companies the right to supply water services in addition to national service suppliers. 125 Clearly, under this interpretation of GATS, Member States such as Australia are free to determine the nature and composition of their water markets and in this sense, the agreement does not pose a threat to domestic service providers. Similarly, with respect to water market regulation, the WTO asserts that it views the right of a Member State to regulate its markets as being a 'fundamental principle' of the agreement as GATS specifically recognises 'the right of Members to regulate, and to introduce new regulations, on the supply of services within their territories in order to meet national policy objectives'. 126 The 'Fact and Fiction' document, however is a publication of the Secretariat rather than a decision of the dispute settlement body or an agreement by Member States and while it provides some important guidance on how the WTO envisages GATS applying to the yet untested area of water and sanitation services, it is not a legally binding commitment on behalf of the WTO. Consequently, in order to create a more certain picture of how GATS will apply to water and sanitation services it also necessary to consult the text of the agreement, WTO case law and academic writings to determine how and in what circumstances a member would liberalise its water and sanitation sector under GATS.
A. The Public Service Exception
Article I:3(b) excludes from the definition of services 'services supplied in the exercise of governmental authority'. 127 the exercise of governmental authority' as 'any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers'. 128 It is unlikely that water and sanitation services would be included within this exception for while water markets tend towards a monopoly structure and therefore possess limited opportunities for competition, water and sanitation services are generally provided on a commercial basis. However, the differing nature of water supply and water supply structures means that certain communities will come closer to the definition of art I:3(c) than others. In Australia, water and sanitation services, while generally managed and regulated by the public sector, possess a high degree of private sector participation through the corporatisation and outsourcing of activities of water utilities. For example, in 1995, South Australia's publicly-owned water supplier SA Water entered into a contract with an international consortium, United Water International Pty Ltd 129 and granted it the right to 'manage, operate and maintain' the metropolitan Adelaide water and sanitation service system, including the obligation to perform and maintain capital works. Under the contract, SA Water agreed to pay the consortium A$1.5 billion (Australian dollars) over 15.5 years for its operation and management of the Adelaide water and sanitation system. 130 Conversely, not all Australian states have adopted this high degree of private sector participation. In Tasmania, for example, local councils are responsible for providing water and sanitation services to consumers, 131 a model that would arguably have greater potential being viewed as a public service. Consequently, given the lack of competition in the water market and the continued existence of public supply channels, there is limited scope for the exemption provided by art I:3(b) to exclude water and sanitation services from the scope of GATS. However, given the high degree of private sector participation experienced in certain parts of Australia, it is unlikely that such practices would be viewed as having been wholly 'supplied in the exercise of government authority' and therefore included within the scope of operation of GATS.
B. Unintended Liberalisation
As previously mentioned, at the time of writing this article, no WTO members had made GATS commitments with respect to water and no member has been required to liberalise its water market through the operation of GATS. However, authors such as Vandana Shiva do not share the certainty of the WTO concerning the application of GATS to water and sanitation markets. Shiva, following an extensive analysis of the Agreement, argues that once commercial activity or view of the existing exceptions to GATS, this argument may not find much traction. The benefit of this approach would be that there would be complete certainty as to the exclusion of water and sanitation services from the operation of GATS. Equally, it would eliminate any potential benefits that may occur by virtue of the application of GATS.
Conclusion
Trade liberalisation has the potential to be both a positive and negative force within the water and sanitation service sector. GATS is a powerful mechanism through which Member States may choose to open their domestic water markets up to competition and foreign investment. While the assertions of the WTO remain to be tested in a dispute concerning the liberalisation of water services, it appears that Member States such as Australia will not be required to liberalise their water markets under the agreement without a specific 'opting in'. The existence, however, of continuing debate and uncertainty as to the interpretation of the agreement means that the power and impact of GATS will not be wholly known until it is applied to the water and sanitation market in a real world situation. Central to any decisions regarding the operation of GATS must be the recognition of the human right to water and the acknowledgement of its essential nature as a human need and service. While it appears at present that Member States are not obliged to liberalise their water markets under the agreement, greater certainty may be gained in this area if the WTO (via the dispute settlement body) were to adopt an approach favouring non-discriminatory human rights protections in line with the US -Reformulated Gasoline and US -Gambling decisions. Alternatively, greater certainty may be achieved through specifically excluding water and sanitation services from the scope of the agreement. The essential nature of water and sanitation for human health and survival sets this service area apart from many others when discussing liberalisation of a service area, and the existence of a human right to water means that extra care must be taken before water in any form is subject to free trade obligations.
